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TRANSPARENCY REQUIREMENTS & SURPRISE BILLING -
AGENCY FAQS OFFER SEVERAL DELAYS

Last week, agency guidance was released in the form of
frequently asked questions (FAQs) clarifying requirements
and effective dates set forth in the transparency in
coverage final rules and the Consolidated Appropriations
Act (CAA). Many of the transparency in coverage and
surprise billing requirements are delayed, with some
requirements delayed indefinitely until further guidance
is provided. However, there are a few requirements that
will go into effect in 2022 as originally indicated. The
agency FAQS (Part 49) can be found here - www.dol.gov/
sites/dolgov/files/EBSA/about-ebsa/our-activities/

resource-center/fags/aca-part-49.pdf

Group Health Plan Application & Responsibility

The transparency in coverage rules apply to most group
health plans, but not grandfathered health plans, excepted
benefits (including limited scope dental or vision benefits),
or HRAs.

The CAA requirements apply similarly, but there is no

exception for grandfathered health plans.

For fully-insured plans, the requirements will be handled
by the carrier. For self-funded plans, the requirements will
generally be handled by third party administrators (TPAs),
since employers will not have the information or resources
required to comply. However, employers are ultimately
responsible for ensuring that the TPAs follow through on

meeting such requirements.

Transparency in Coverage and CAA
Requirements & Effective Dates

PUBLIC WEBSITE DISCLOSURES - DELAYED
EFFECTIVE DATES

Under the transparency in coverage rules, plans are
required to disclose the following information on their
public website:

* In-network provider rates for covered items
and services;

e Qut-of-network allowed amounts for covered items
and services; and

e Negotiated rates and historical net prices for
covered prescription drugs.

The requirement to make this information publicly
available was originally effective for plan years beginning
on or after January 1, 2022, but the requirement to post
information about in-network provider rates and out-of-
network allowed amounts is delayed until July 1, 2022,
and the requirement to post information about prescription
drug coverage prices is delayed indefinitely until further

guidance is provided.

PRICE COMPARISON TOOL - EFFECTIVE IN 2023

Under both the transparency in coverage rules and the
CAA, plans are required to develop and make available
an internet-based, self-service tool for comparing the

prices of items and services. The information must also
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be available in paper form upon request, as well as via
telephone. The tool would provide information about
cost-sharing for items and services obtained in-network
as well as the allowed amounts for the same items and

services obtained out-of-network.

The transparency in coverage rules and the CAA impose
similar requirements, but with different effective dates.
The CAA required such tool to be available for plan years
beginning in 2022, while the transparency in coverage
rules didn’t require such tool to be available until plan
years beginning 2023. The guidance indicates a delay in
the requirements set forth under the CAA to align with
the effective dates set forth in the transparency in
coverage rules. The price comparison tool is therefore

required to be available as follows:

* For 500 specified items and services for plan years
beginning in 2023.

e For all covered items and services for plan years
beginning in 2024.

GOOD FAITH ESTIMATES & ADVANCED
EXPLANATION OF BENEFITS — DELAYED INDEFINITELY

Provider Requirements

Under the CAA, when individuals request items or services
from a provider, the provider is required to ask the individual

whether the individual has health insurance coverage.

e Ifthe individual has coverage, the provider is required
to send a good faith estimate of of the expected
charges, along with the billing and diagnostic codes,
to the individual’s plan.

e Iftheindividual does nothave coverage, the provider
is required to send such good faith estimate directly
to the individual.

Originally, the requirements were to go into effective for
plan years beginning in 2022. However, the requirement
to provide a good faith estimate to the individual’s plan

(for those with health insurance coverage) is delayed
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indefinitely until further guidance is provided. While not
clearly addressed in the FAQ, providers may still need
to provide an advance good faith estimate to those

individuals without health insurance coverage.

Plan Requirements

Under the CAA, plans that receive an advance good
faith estimate from the provider (as outlined above) are
then required to provide an advanced explanation
of benefits (EOBs) to the individual including the

following information:

e The network status of the provider or facility;

e The contracted rate for the item or service, or if
the provider or facility is not a participating
provider or facility, a description of how the
individual can obtain information on providers
and facilities that are participating;

* The good faith estimate received from the provider;

* A good faith estimate of the amount the plan or
coverage is responsible for paying, and the
amount of any cost-sharing for which the individual
would be responsible for paying with respect to
the good faith estimate received from the
provider; and

e Disclaimers indicating whether coverage is subject
to any medical management techniques.

Similar to the provider requirements, the requirement to
provide such advanced EOBs was originally supposed to
go into effect for plan years beginning in 2022, but the
requirement has been delayed indefinitely until further

guidance is provided.

SURPRISE BILLING BALANCE BILL DISCLOSURES -
EFFECTIVE IN 2022

Under the CAA, effective for plan years beginning in
2022, plans must make information available on its public
website and on any explanation of benefits (EOBs)

outlining the new balance billing limitations that apply for
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out-of-network emergency services, out-of-network air
ambulance services, and certain non-emergency services
furnished by out-of-network provider at in-network
facilities. There will be additional guidance from the
agencies on these requirements, but in the meantime,
plans should include a disclosure similar to the model
notice that has been provided on a public website and on
all EOBs. The model notice can be found here - www.dol.

gov/sites/dolgov/files/ebsa/laws-and-regulations/laws/

no-surprises-act/surprise-billing-model-notice.docx

For more information on the surprise billing regulations

themselves, see our summary of the agencies’ Part |

regulations here - www.psfinc.com/articles/surprise-billing-

part-1-of-regulations-issued/

PHARMACY & PRESCRIPTION DRUG REPORTING -
DELAYED INDEFINITELY

Under the CAA, plans are required to report the following
information to the agencies annually:

e Plan year dates;

* Number of plan participants;

* States where coverage is provided;

* 50 most frequently dispensed drugs and paid
claims for each such drug;

* 50 most costly prescription drugs and total annual
spending for each such drug;

* 50 drugs with the greatest increase in plan
expenditures from the preceding plan year and
the change in amounts for each such drug;

* Total spending by plan broken down by category,
including spending on prescription drugs;

* Monthly premiums paid by employers and
employees; and

e Information about rebates, fees and remuneration

by drug manufacturers.

The first report was set to be due by December 27, 2021,

with annual reporting required by June 1 for each year
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thereafter, beginning 2022. This reporting required is
delayed indefinitely until further guidance is provided.

TRANSPARENCY IN INSURANCE ID CARDS -
EFFECTIVE IN 2022

Under the CAA, effective for plan years beginning in 2022,
ID cards must state the plan deductible and max OOP, as
well as a phone number and website address for further
assistance. Further guidance will likely be provided, but in
the meantime, plans should use a good faith, reasonable

interpretation of the requirements.

ACCURATE PROVIDER DIRECTORY INFORMATION -
EFFECTIVE IN 2022

Under the CAA, for plan years beginning in 2022,
accurate provider directory information must be
available online and by telephone. Such information is
required to be verified and updated at least every 90
days. If an individual is provided inaccurate information
by the provider directory stating that the provider or
facility was a participating provider or facility, the plan
may apply cost-sharing only equal to or less than it
would for a participating provider or facility and must
count such cost-sharing amounts toward any in-network

deductible or maximum OQOP.

CONTINUITY OF CARE - EFFECTIVE IN 2022
Under the CAA, for plan years beginning in 2022, when a

provider or facility is no longer in-network or covered,
participants must be permitted to elect continuing care
for up to 90 days from that provider or facility under the
same terms and conditions that were in place prior to the

change in network or coverage.

ATTESTATION WITH COMPLIANCE OF GAG CLAUSE
PROHIBITION - EFFECTIVE IN 2022

Under the CAA, beginning in December 2020, plans were
prohibited from entering any any agreement with a

provider or TPA that restricts the plan from disclosing price
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or quality of care information. In addition, beginning in
2022, plans mustattestto compliance with this requirement.
The agencies have promised further guidance on the

attestation process.

As always, should you have any questions, please contact your
Parker, Smith & Feek Benefits Team. While every effort has been

taken in compiling this information to ensure that its contents
are totally accurate, neither the publisher nor the author can
accept liability for any inaccuracies or changed circumstances of
any information herein or for the consequences of any reliance
placed upon it.
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